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- The MAILING DATE of this communication appears on the cover sheet with the correspondence address - 
Period for Reply 



A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 1 33). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1 704(b). 

Status 

1 )[3 Responsive to communication(s) filed on 10 November 2003 . 
2a)[3 This action is FINAL. 2b)D This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 1 1 , 453 O.G. 213. 

Disposition of Claims 

4) S Claim(s) 1-13 and 15-20 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) D Claim(s) 1-13 and 15-20 is/are rejected. 

7) D Claim(s) is/are objected to. 

8) Q Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10)D The drawing(s) filed on is/are: a)D accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 

Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 
1 1 )□ The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-1 52. 

Priority under 35 U.S.C. § 119 

12)D Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d) or (f). 
a)D All b)D Some * c)D None of: 

1 .□ Certified copies of the priority documents have been received. 

2.D Certified copies of the priority documents have been received in Application No. . 

3-D Copies of the certified copies of the priority documents have been received in this National Stage 
application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 
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DETAILED ACTION 

Claims 1-13 and 15-20 are pending. 

The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

Claim Rejections 

1 . Claims 1-3 remain rejected under the doctrine of provisional obviousness-type 
double patenting for the reasons stated in the last office action. 

Applicant argues that 10/150,500 is directed to methods for inhibiting fungal 
growth and not to increasing crop yield, accelerating emergence, or accelerating 
maturity as is claimed in the instant case and as such does not make the other obvious. 

Applicant's arguments filed 1 1/10/03 have been fully considered but they are not 
persuasive because increasing crop yield, accelerating emergence and accelerating 
maturity are not limitations to the claims. Rather, they are merely preambles and not 
method steps. The limitations are nearly identical. By inhibiting fungal growth, yield is 
consequently increased. By reducing fungus in the soil near the seed, emergence is 
accelerated and subsequently the crop matures earlier. Additionally, the claims are 
open ended and administering a fungicide has the added benefit of increasing yield. 
Indeed, the whole purpose of using a fungal control is to increase yield. 
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Claim Rejections 

Applicant's arguments regarding the 102 (e) and (b) rejections cannot be evaluated at 
this time due to problems accessing the electronic documentation of the references. As 
a result, the Examiner is not able to comment on the persuasiveness of the arguments. 
However, Applicant's amendments result in new grounds of rejections as stated below. 

2. Claims 1-7, 16-17 and 19-20 are newly rejected under 35 U.S.C. 102(b), for the 
reasons stated below. 

Claims 1-13 and 15-20 are drawn to methods of increasing crop yield, crop 
emergence, and crop maturity comprising administering an effective amount of a 
composition comprising a peptide and a polysaccharide complex on a seed or soil 
wherein the peptide is zein and is 2-90% of the weight of the complex and wherein the 
polysaccharide is 10-98% of the weight. The peptide may be 2-30% and the 
polysaccharide may be 70-98% of the weight of the complex. The composition is also 
claimed. 

McArdle teaches a protein-polysaccharide complex (column 1, lines 19-20, and 
claim 1 , for example) that can be delivered to the soil (claim 31 , for example), wherein 
said peptide is zein (claim 4, for example) and wherein said peptide is present in an 
amount of 2-90% or alternatively, 2-30% by weight of the dry weight of the total peptide- 
polysaccharide complex (claim 1 ; column 7, lines 25-27; column 7, lines 35-37; column 
7, lines 42-46, for example) and wherein the polysaccharide is present in an amount of 
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1 0-98%, or alternatively, 70-98% by weight of the dry weight of the peptide- 
polysaccharide complex (column 8, lines 6-16, for example). The administering may be 
performed before, during or after seeding the crop (claim 12; claim 16; column 2, lines 
34-63, for example). A composition having the above attributes of protein to 
polysaccharide is claimed or described in claims 1,4, and 22 of McArdle, for example. 
The polysaccharide may be a cellulosic derivative (column 6, line 13, for example), such 
as microcrystalline cellulose (claim 19, for example) or pectin (column 6, line 16). The 
polysaccharide may also be derived from an exudates gum polysaccharide (column 6, 
line 16, for example). 

3. Claims 8-13, 15 and 18 are newly rejected under 35 U.S.C. 103(a), for the 
reasons stated below. 

Claims 8-13, 15 and 18 are drawn to a seed composition comprising a seed and 
coating of a peptide-polysaccharide complex comprising a peptide and a polysaccharide 
wherein the peptide is zein and present in an amount of 2-90%, or alternatively 2-30% 
by weight of the dry weight of the total peptide-polysaccharide complex and the 
polysaccharide is present in an amount of 10-98%, or alternatively 70-98% by weight of 
the dry weight of the complex. The crop seed may be potato, a grain, or barley. The 
peptide may be isolated from a natural, synthetic or recombinant source. The 
polysaccharide may be a starch or starch derivative. 

McArdle teaches the peptide-polysaccharide complex as described in the 
previous rejection. 
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McArdle does not teach a crop seed and crop seed coating. Nor does McArdle 
teach that the crop seed may be potato, a grain, or barley. McArdle also does not teach 
that the peptide may be isolated from a natural, synthetic or recombinant source or that 
the polysaccharide may be a starch or starch derivative. 

Redenbaugh teaches a seed coating wherein the seeds may be from a variety of 
sources and species (column 9, lines 25-30). Redenbaugh teaches a starch (column 5, 
line 20). 

It would have been prima facie obvious to a person of ordinary skill in the art at 
the time the invention was made to use the peptide-polysaccharide complex as taught 
by McArdle, and to modify it by incorporating it into a crop seed coating as taught by 
Redenbaugh, given the advantages of coating seeds as taught by Redenbaugh (column 
4, lines 19-24, for example). It would have been further obvious to use potato, grain, or 
barley seeds given that they are important seed crops and respond well to seed 
coatings. The type of polysaccharide, absent evidence to the contrary, does not give 
any unexpected results and starch can be used as easily as any other polysaccharide 
as is taught by Redenbaugh (column 5, lines 3-68). 

Peptides isolated from a natural, synthetic or recombinant source are 
indistinguishable from each other despite their being made by an alternative process. 
See In re Thorpe , 227 USPQ 964,966 (Fed. Cir. 1985), which teaches that a product- 
by-process claim may be properly rejectable over prior art teaching the same product 
produced by a different process, if the process of making the product fails to distinguish 
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the two products. Thus, the peptides isolated from a natural, synthetic or recombinant 
source were clearly prima facie obvious as a whole to one of ordinary skill in the art. 

No claim is allowed. 

Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

4. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Anne Marie Grunberg whose telephone number is (571) 
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272-0975. The examiner can normally be reached from Monday through Thursday from 
7:30 until 5:00, and every other Friday from 7:30 until 4:00. 

If attempts to reach the examiner are unsuccessful, the examiner's supervisor, 
Bruce Campell, can be reached at (571 ) 272-0974. The fax number for the unit is (703) 
872-9306. 

Any inquiry of a general nature or relating to the status of this application or 
proceeding should be directed to the Group receptionist whose telephone number is 
(703)308-1235. 




ANNE MARK GRUNBERG 
PRIMARY EXAMINER 



